@rf QoA

SCS-002 Councillor Code of Conduct

Date of adoption 16 February 2021




J Surf COAST

SHIRE We exist to help our community and environment to thrive

SCS-002 Councillor Code of Conduct

Table of Contents

1 LEGISLATIVE BASIS AND PURPOSE 1
2 SCOPE 1
3 VALUES AND BEHAVIOURS 2
4 STANDARDS OF CONDUCT 2
5 DISPUTE RESOLUTION 15
6 COUNCILLOR COMMITMENT TO THE CODE OF CONDUCT 16
APPENDIX 1- INFORMAL DISPUTE RESOLUTION PROCESS 18
APPENDIX 2 - DISPUTE RESOLUTION PROCEDURE FLOWCHART 22
APPENDIX 3 - MEDIATION APPLICATION FORM 23
APPENDIX 4 - DEFINITIONS 24

www.surfcoast.vic.gov.au Document D21/23518, Adopted 16 February 2021
Page 1



http://www.surfcoast.vic.gov.au/

\ Surf COAST

SHIRE We exist to help our community and environment to thrive

SCS-002 Councillor Code of Conduct

1 Legislative Basis and Purpose

The Local Government Act 2020 (Act), at section 139, requires Council to develop a Councillor Code of
Conduct (Code).

Purpose of the Code (Section 139(2) of the Act)

The purpose of the Councillor Code of Conduct is to include the standards of conduct expected to be
observed by Councillors in the course of performing their duties and functions as Councillors, including
prohibiting discrimination, harassment (including sexual harassment) and vilification.

Surf Coast Shire Councillors (Councillors) are committed to working together in the best interests of the
people within Surf Coast Shire, to the highest standard of behaviour, and to discharge their responsibilities to
the best of their skill and judgement.

As part of this commitment, all Councillors will strive to adhere to the standards, values and behaviours
outlined in the Code.

The Code must include the Standards of Conduct (Standards) prescribed by the Local Government
(Governance and Integrity) Regulations 2020 (Regulations). Section 12 of the Regulations confirms that the
applicable Standards are set out in Schedule 1 to the Regulations. These Standards comprise 5 topic areas:

Treatment of Others

Performing the Role of Councillor

Compliance with Good Governance Measures
Councillor must not discredit or mislead Council or public
Standards do not limit robust political debate

Each of these Standards will be addressed in this Code.

2 Scope
This Code:

e sets out the behaviour expected of elected representatives of Council;

e supports and fosters good working relationships between Councillors, employees of Council and the
community; and

e mandates conduct by Councillors which builds public confidence in the integrity of local government.

This Code applies to a Councillor who is:

e conducting the business of Council;
e conducting the business of the office to which they have been elected or appointed; and
e acting as a representative of Council.

This Code should be read alongside other Council documents, including the Council Plan, Council and
Councillor policies, protocols and Council’s local laws, as applicable, which all form part of Council’s
governance framework.
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3 Values and Behaviours

Councillors, as community and civic leaders, are committed to demonstrating integrity by being honest and
showing a consistent and uncompromising adherence to strong ethical principles and values.

The Values provide a clear framework for how Councillors engage with each other and with other people,
including Council officers. Core to the delivery of effective and efficient community outcomes, the Values
reinforce that Councillor behaviour must always be appropriate and productive when Councillors are, or are
reasonably assumed to be, acting in connection with the Council.

Councillors can demonstrate their commitment to acting with integrity both individually as Councillors, and in
carrying out their joint responsibilities as Council, by acting in accordance with these agreed Values:

Committed (to their Roles)

Councillors are professional, innovative and efficient, and work collaboratively to achieve the best results for
the community and the Council.

Accountable

Councillors are accountable to the community within the framework of the Council’s responsibilities.
Respectful
Councillors respect the rights, culture and heritage of all people within the municipality.

Ethical

Councillors demonstrate ethical leadership in all that they do. Decision making is open minded, impartial,
honest, timely and based on the best evidence available.

Behaviours consistent with demonstrating these Values in action are discussed further under the relevant
Standard.

4 Standards of Conduct

Standard 1 - Treatment of Others

A Councillor must, in performing the role of a Councillor, treat other Councillors, members of Council
staff, the municipal community and members of the public with dignity, fairness, objectivity, courtesy and
respect, including by ensuring that the Councillor:

(a) takes positive action to eliminate discrimination, sexual harassment and victimisation in accordance
with the Equal Opportunity Act 2010; and

(b) supports the Council in fulfilling its obligation to achieve and promote gender equality; and

(c) does not engage in abusive, obscene or threatening behaviour in their dealings with members of the
public, Council staff and Councillors; and

(d) in considering the diversity of interests and needs of the municipal community, treats all persons
with respect and has due regard for their opinions, beliefs, rights and responsibilities.
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Demonstrating Behaviours Consistent with Standard 1

Treating all other persons with dignity, fairness, objectivity, courtesy and respect may include
demonstrating the following behaviours:

o  Where appropriate, providing public praise and
private criticism (noting that any critique of individuals
should never be public)

e Not surprising other Councillors or Council with any
negative public comment (notifying relevant
Councillors and the CEO of any negative public
comment made in the media in advance of
publication)

e Being aware of body language that others may
negatively interpret

e Using reasonable and temperate language in
debates (no matter how contentious the topic may
be) and debating contentious issues without
resorting to personal acrimony or insult

e  Promoting zero tolerance for bullying and
harassment

e Listening while others speak and avoiding
interrupting others

Taking positive action to eliminate discrimination, sexual harassment and victimisation in
accordance with the Equal Opportunity Act 2010 (EO Act), and supporting the Council in fulfilling its
obligation to achieve and promote gender equality, may include:

o Developing an understanding of, and support for, the
diversity of people and cultures in the workplace
e Being tolerant of difference in others

e Acting in accordance with relevant Councillor
Policies and anti-discrimination legislation
addressing issues of anti-discrimination and sexual
harassment and gender equality

Ensuring that Councillors do not engage in abusive, obscene or threatening behaviour in their
dealings with members of the public, Council staff and other Councillors, may include:

e Being mindful of the potential negative impact on
others of any private interactions or communications
including verbal or written comments or overt body
language

e Treating members of the community, fellow
Councillors and Council Staff with courtesy, dignity
and respect

e Being mindful of the impact on others of any public
comment or commentary whether by way of email,
social media, the wider media or verbally

Considering the diversity of interests and needs of the municipal community, treating all persons
with respect and having due regard for their opinions, beliefs, rights and responsibilities, may
include:

e  Faithfully representing community interests as

*  Listening to members of the community raising appropriate in carrying out the role of Councillor

potentially contentious issues

e  Striving to understand the issues raised by members
of the community, irrespective of whether the
Councillor agrees with those issues

Not Engaging in Behaviours Inconsistent with the Standard

Behaviours inconsistent with Standard 1 may include, but are not limited to, the following
behaviours:

e Holding a grudge or actively trying to undermine or
discredit others
Blaming others for your mistakes

e Making vague and unsupported complaints

e Interrupting or talking over the top of others
e Bullying and harassment, aggressive and hostile
behaviour
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e Excluding and marginalising people e Undermining the reputation of fellow Councillors,
e Dismissing others and their different points of view council staff, the Council and the community
o Offensive language or actions e Acting in a biased manner or showing favouritism

e Engaging in inappropriate communication, including e Making unreasonable, unfair, or unjust decisions
by email, media or social media

Standard 2 - Performing the Role of Councillor

A Councillor must, in performing the role of a Councillor, do everything reasonably necessary to ensure
that the Councillor performs the role of a Councillor effectively and responsibly, including by ensuring
that the Councillor:

(a) undertakes any training or professional development activities the Council decides it is necessary
for all Councillors to undertake in order to effectively perform the role of a Councillor; and

(b) diligently uses Council processes to become informed about matters which are subject to Council
decisions; and

(c) is fit to conscientiously perform the role of a Councillor when acting in that capacity or purporting to
act in that capacity; and

(d) represents the interests of the municipal community in performing the role of a Councillor by
considering and being responsive to the diversity of interests and needs of the municipal
community.

The Role of Council and Councillors pursuant to the Act

The Act sets out the Role of a Council in section 8 as follows:

Section 8 Role of a Council

(1) The role of a Council is to provide good governance in its municipal district for the benefit and wellbeing
of the municipal community.

(2) A Council provides good governance if—

(a) it performs its role in accordance with section 9;

(b) the Councillors of the Council perform their roles in accordance with section 28.
(3) In performing its role, a Council may—

(a) perform any duties or functions or exercise any powers conferred on a Council by or under this Act or
any other Act; and

(b) perform any other functions that the Council determines are necessary to enable the Council to perform
its role.

(4) If it is necessary to do so for the purpose of performing its role, a Council may perform a function
outside its municipal district.

Date of Adoption 16 February 2021 Document D21/23518
Page 4



\ SurfcoasT

SHIRE We exist to help our community and environment to thrive

SCS-002 Councillor Code of Conduct

The Act sets out the Overarching Governance Principles and supporting Principles in section 9 as
follows:

Section 9 Overarching governance principles and supporting principles
(1) A Council must in the performance of its role give effect to the overarching governance principles.
(2) The following are the overarching governance principles—

(a) Council decisions are to be made and actions taken in accordance with the relevant law;

(b) priority is to be given to achieving the best outcomes for the municipal community, including future
generations;

(c) the economic, social and environmental sustainability of the municipal district, including mitigation and
planning for climate change risks, is to be promoted;

(d) the municipal community is to be engaged in strategic planning and strategic decision making;
(e) innovation and continuous improvement is to be pursued;

(f) collaboration with other Councils and Governments and statutory bodies is to be sought;

(9) the ongoing financial viability of the Council is to be ensured;

(h) regional, state and national plans and policies are to be taken into account in strategic planning and
decision making;

(i) the transparency of Council decisions, actions and information is to be ensured.

(3) In giving effect to the overarching governance principles, a Council must take into account the following
supporting principles—

(a) the community engagement principles;
(b) the public transparency principles;

(c) the strategic planning principles;

(d) the financial management principles;

(e) the service performance principles.

The Act sets out the Community Engagement Principles in section 56, the Public Transparency Principles in
section 58, the Strategic Planning Principles in section 89, the Financial Management Principles in section
101 and the Service Performance Principles in section 106.
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The Act sets out in section 28 the Role of a Councillor as follows:

Section 28 Role of a Councillor

(1) The role of every Councillor is—

(a) to participate in the decision making of the Council; and

(b) to represent the interests of the municipal community in that decision making; and

(c) to contribute to the strategic direction of the Council through the development and review of key
strategic documents of the Council, including the Council Plan.

(2) In performing the role of a Councillor, a Councillor must—

(a) consider the diversity of interests and needs of the municipal community; and
(b) support the role of the Council; and

(c) acknowledge and support the role of the Mayor; and

(d) act lawfully and in accordance with the oath or affirmation of office; and

(e) act in accordance with the standards of conduct; and

(f) comply with Council procedures required for good governance.

(3) The role of a Councillor does not include the performance of any responsibilities or functions of the
Chief Executive Officer.

For the purpose of clarifying section 28(3) above, the responsibilities or functions of the Chief Executive
Officer are set out in section 46 of the Act as follows:
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Section 46 Functions of the Chief Executive Officer

(1) A Chief Executive Officer is responsible for—

(a) supporting the Mayor and the Councillors in the performance of their roles; and

(b) ensuring the effective and efficient management of the day to day operations of the Council.
(2) Without limiting the generality of subsection (1)(a), this responsibility includes the following—
(a) ensuring that the decisions of the Council are implemented without undue delay;

(b) ensuring that the Council receives timely and reliable advice about its obligations under this Act or any
other Act;

(c) supporting the Mayor in the performance of the Mayor's role as Mayor;
(d) setting the agenda for Council meetings after consulting the Mayor;

(e) when requested by the Mayor, reporting to the Council in respect of the implementation of a Council
decision;

(f) carrying out the Council's responsibilities as a deemed employer with respect to Councillors, as deemed
workers, which arise under or with respect to the Workplace Injury Rehabilitation and Compensation Act
2013.

(3) Without limiting the generality of subsection (1)(b), this responsibility includes the following—
(a) establishing and maintaining an organisational structure for the Council;

(b) being responsible for all staffing matters, including appointing, directing, managing and dismissing
members of Council staff;

(c) managing interactions between members of Council staff and Councillors and ensuring that policies,
practices and protocols that support arrangements for interaction between

members of Council staff and Councillors are developed and implemented;

(d) performing any other function or duty of the Chief Executive Officer specified in this Act or any other
Act.

(4) For the purposes of subsection (3)(a), a Chief Executive Officer must—

(a) develop and maintain a workforce plan that—

(i) describes the organisational structure of the Council; and

(i) specifies the projected staffing requirements for a period of at least 4 years; and

(i) sets out measures to seek to ensure gender equality, diversity and inclusiveness; and

(b) inform the Council before implementing an organisational restructure that will affect the capacity of the
Council to deliver the Council Plan; and

(c) consult members of Council staff affected by a proposed organisational restructure, before
implementing the organisational restructure.

(5) A Council and the Chief Executive Officer must, in giving effect to gender equality, diversity and
inclusiveness, comply with any processes and requirements prescribed by the regulations for the purposes
of this section.
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(6) A Chief Executive Officer must ensure that the Mayor, Deputy Mayor, Councillors and members of
Council staff have access to the workforce plan.

(7) A Chief Executive Officer must develop the first workforce plan under this section within 6 months of
the commencement of this section.

The Act sets out in section 18 the Role of the Mayor, as follows

Section 18 Role of the Mayor

(1) The role of the Mayor is to—

(a) chair Council meetings; and

(b) be the principal spokesperson for the Council; and

(c) lead engagement with the municipal community on the development of the Council Plan; and

(d) report to the municipal community, at least once each year, on the implementation of the Council Plan;
and

(e) promote behaviour among Councillors that meets the standards of conduct set out in the Councillor
Code of Conduct; and

(f) assist Councillors to understand their role; and

(g) take a leadership role in ensuring the regular review of the performance of the Chief Executive Officer;
and

(h) provide advice to the Chief Executive Officer when the Chief Executive Officer is setting the agenda for
Council meetings; and

(i) perform civic and ceremonial duties on behalf of the Council.

(2) The Mayor is not eligible to be elected to the office of Deputy Mayor.

The Role of the Deputy Mayor is set out in section 21 of the Act as follows:

Section 21 Role and powers of the Deputy Mayor

The Deputy Mayor must perform the role of the Mayor and may exercise any of the powers of the Mayor
if—

(a) the Mayor is unable for any reason to attend a Council meeting or part of a Council meeting; or

(b) the Mayor is incapable of performing the duties of the office of Mayor for any reason, including iliness;
or

(c) the office of Mayor is vacant.
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Demonstrating Behaviours Consistent with Standard 2

Councillor must do everything reasonably necessary to ensure that they perform the role of a
councillor effectively and responsibly.

To ensure that the Councillor undertakes any training or professional development activities the

Council decides it is necessary for all Councillors to undertake in order to effectively perform the role

of a Councillor this may include:

L . . e  Commitment to continuous and positive improvement

e Attending in person or online any training or
professional development activities organised by
Surf Coast Shire or ensuring that appropriate
materials are read and any recordings are viewed (if
the Councillor is unable to attend in person or online)

Diligently using Council processes to become informed about matters which are subject to Council
decisions may include:

e Consistently attending and/or contributing to all
meetings

e Encouraging innovative thought and supporting
innovative solutions

e  Sharing relevant information and insights in a timely
fashion

e Attending, when possible, all Council briefings or
ensuring that all relevant papers are read and
relevant questions or comments are asked or
provided in a timely manner to ensure that
Councillors are informed about matters

Being fit to conscientiously perform the role of a Councillor when acting in that capacity or
purporting to act in that capacity will include (in addition to the behaviours set out under Standard 1):

e Owning up to mistakes and taking reasonable steps
to rectify them

e Being accountable for the impact your behaviour,
both verbal and non-verbal, has on others

e Using council resources efficiently and in the public
interest
Acting in a way that models and promotes the
highest standard of ethical behaviour
Adhering to legislation, regulations, and council
policies and procedures
Maintaining confidentiality
Having the courage to address difficult issues
Being prepared to accept the consensus decision

e Being reliable and delivering on commitments

e Contributing to a culture of achievement

e Being committed to working as a collaborative and
cohesive team

e  Communicating with pride regarding Council’'s
achievements

e Accepting responsibility and being accountable for
decisions, actions and behaviours

e Demonstrating that actions and decisions have been
made with integrity and appropriate consideration

e Exercising leadership including setting high
standards for everything you do and how you do it

Representing the interests of the municipal community in performing the role of a Councillor by
considering and being responsive to the diversity of interests and needs of the municipal
community, including by:

e Representing community views and being mindful of

e Listening, being open minded and willing to adapt to any personal bias impacting the decision making

change
e Being mindful of the Council’s strategic directions
and the directions set by the Government
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Not Engaging in Behaviours Inconsistent with the Standard

Behaviours inconsistent with Standard 2 may include, but are not limited to, the following
behaviours:

e Making a complaint or threatening to make a

Being unwilling to participate in decision making that
doesn’t support your point of view

Resisting and discouraging innovation or new ideas
Avoiding timely decisions

Having a negative attitude

complaint for an improper purpose including trivial,
frivolous or vexatious complaints, complaints not
made in good faith, complaints substantially made for
the purpose of:

o  Bullying, intimidating or harassing another
Promoting self-interest above the needs of the person
organisation o Damaging another person or Council’s
Avoiding tough decisions or difficult conversations reputation
Being complacent and not investing effort into self- o Obtaining a political advantage
development o Influencing a Council Officer or staff
Misusing and wasting council resources and time member in the exercise of their authorised
Undermining the reputation of fellow councillors, functions or to prevent or disrupt the
council staff, the Council and the community exercise of those functions;
Breaching privacy and confidentiality principles o Influencing Council in the exercise of its
Engaging in fraudulent or illegal activities functions or to prevent or disrupt the
Intentionally misleading others or misrepresenting exercise of those functions;
the Council o Avoiding disciplinary action;
Acting in a biased manner or showing favouritism o  Taking reprisal action against a person for
Making unreasonable, unfair, and unjust decisions making a complaint alleging a breach of this
Participating in binding caucus votes or a process Code;
whereby a group of Councillors compel, by threat or o Preventing or disrupting the effective

other adverse action, a predetermined position on a
matter before Council (this does not include
discussing a matter before Council prior to
considering the matter in question at a Council

administration of this Code.

e Engaging in any act of disorder or conduct that is
intended to prevent the proper or effective
functioning of Council, including:

meeting, or from voluntarily holding a shared or o Leaving a meeting for the purposes of
similar view with other Councillors based on the depriving the meeting of a quorum; or
merits of the matter) o  Submitting a rescission motion, with respect
Engaging in bullying behaviour towards the Chair, to a.dec.ision for the purpose of VOtiFTQ

other Councillors or any members of the public against it, to prevent another Councillor
present during Council meetings; from submitting a rescission motion with
Engaging in conduct that disrupts Council meetings respect to the same de(?ision;

or other proceedings of Council, or that would o Deliberately seeking to impede the

otherwise be inconsistent with the orderly conduct of
meetings.
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Standard 3 - Compliance with Good Governance Measures

A Councillor, in performing the role of a Councillor, to ensure the good governance of the Council, must
diligently and properly comply with the following:

(a) any policy, practice or protocol developed and implemented by the Chief Executive Officer in
accordance with section 46 of the Act for managing interactions between members of Council staff
and Councillors;

(b) the Council expenses policy adopted and maintained by the Council under section 41 of the Act;

(c) the Governance Rules developed, adopted and kept in force by the Council under section 60 of the
Act;

(d) any directions of the Minister issued under section 175 of the Act.

Demonstrating Behaviours Consistent with Standard 3

Diligently and properly complying with any policy, practice or protocol developed and implemented
by the Chief Executive Officer in accordance with section 46 of the Act for managing interactions
between members of Council staff and Councillors, including by:

e observing and complying with any relevant Council Acting with courtesy towards Council staff

and Councillor policy or procedure
e Sharing responsibility for a safe, healthy and
supportive workplace

Diligently and properly complying with the Council expenses policy adopted and maintained by the
Council under section 41 of the Act, the Governance Rules developed, adopted and kept in force by
the Council under section 60 of the Act and any directions of the Minister issued under section 175 of
the Act, including by:

Disclosing any conflicts of interest in a timely manner
Making any Personal Interest Return in a timely
manner as required under the Act

e Disclosing all gifts, benefits or hospitality offered
and/or accepted in the capacity as a Councillor

e  Observing and complying with any relevant Council
and Councillor policy or procedure

e Setting high standards for everything you do and
how you do it

e Using council resources efficiently and in the public
interest

e Acting in a way that models and promotes the
highest standard of ethical behaviour

Not Engaging in Behaviours Inconsistent with the Standard

Behaviours inconsistent with Standard 3 may include, but are not limited to, the following
behaviours:

Undermining the reputation of council staff
Intentionally misleading others or misrepresenting
the Council

Acting in a biased manner or showing favouritism

e Misusing council resources, equipment or workplace
benefits

e  Breaching privacy and confidentiality principles

e Engaging in fraudulent or illegal activities
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For Information:

Section 40 Reimbursement of expenses of Councillors and members of a
delegated committee

(1) A Council must reimburse a Councillor or a member of a delegated committee for out-of-pocket
expenses which the Council is satisfied—

(a) are bona fide expenses; and

(b) have been reasonably incurred in the performance of the role of Councillor or member of a delegated
committee; and

(c) are reasonably necessary for the Councillor or member of a delegated committee to perform that role.

(2) A Council must provide details of all reimbursements under this section to the Audit and Risk
Committee.

Section 41 Council expenses policy

(1) A Council must adopt and maintain an expenses policy in relation to the reimbursement of out-of-
pocket expenses for Councillors and members of delegated committees.

See also subsections (2) to (4)
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Section 60 Governance Rules

(1) A Council must develop, adopt and keep in force Governance Rules for or with respect to the
following—

(a) the conduct of Council meetings;

(b) the conduct of meetings of delegated committees;

(c) the form and availability of meeting records;

(d) the election of the Mayor and the Deputy Mayor;

(da) the appointment of an Acting Mayor;

(e) an election period policy in accordance with section 69;

(f) the procedures for the disclosure of a conflict of interest by a Councillor or a member of a delegated
committee under section 130;

(g9) the procedure for the disclosure of a conflict of interest by a Councillor under section 131;

(h) the disclosure of a conflict of interest by a member of Council staff when providing information in
respect of a matter within the meaning of section 126(1);

(i) any other matters prescribed by the regulations.
(2) The Governance Rules must provide for a Council to—

(a) consider and make decisions on any matter being considered by the Council fairly and on the merits;
and

(b) institute decision making processes to ensure that any person whose rights will be directly affected by
a decision of the Council is entitled to communicate their views and have their interests considered.

See also subsections (3) to (8)

Standard 4 - Councillor must not discredit or mislead Council or Public

1. In performing the role of a Councillor, a Councillor must ensure that their behaviour does not bring
discredit upon the Council.

2. In performing the role of a Councillor, a Councillor must not deliberately mislead the Council or the
public about any matter related to the performance of their public duties.

Demonstrating Behaviours Consistent with Standard 4

In ensuring that a Councillor’s behaviour does not bring discredit upon the Council or deliberately
mislead the Council or the public about any matter related to the performance of their public duties,
Councillors should avoid the following behaviours:

Engaging in fraudulent or illegal activities
Intentionally misleading others or misrepresenting
the Council

e Acting in a biased manner or showing favouritism

e Misusing their position in breach of section 123 of the
Act

e Directing or seeking to direct a member of Council
Staff in breach of section 124 of the Act
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e  Seeking or accepting any gifts which could be e Using offensive language or actions
perceived to influence Councillor decisions e Engaging in inappropriate communication, including
¢ Undermining the reputation of fellow Councillors, by email, media, or social media
Council staff, the Council and the community e Promoting self-interest above the needs of the
e Misusing council resources, equipment or workplace organisation
benefits e In any dealings with Council in a private capacity,
e Breaching privacy and confidentiality principles seeking preferential treatment

including breaching section 125 of the Act

For Information:

Section 123 Misuse of position

(1) A person who is, or has been, a Councillor or member of a delegated committee must not intentionally
misuse their position—

(a) to gain or attempt to gain, directly or indirectly, an advantage for themselves or for any other person; or
(b) to cause, or attempt to cause, detriment to the Council or another person.

Penalty: 600 penalty units or imprisonment for 5 years.

(2) An offence against subsection (1) is an indictable offence.

(3) For the purposes of this section, circumstances involving the misuse of a position by a person who is,
or has been, a Councillor or member of a delegated committee include—

(a) making improper use of information acquired as a result of the position the person held or holds; or
(b) disclosing information that is confidential information; or

(c) directing or improperly influencing, or seeking to direct or improperly influence, a member of Council
staff; or

(d) exercising or performing, or purporting to exercise or perform, a power, duty or function that the person
is not authorised to exercise or perform; or

(e) using public funds or resources in a manner that is improper or unauthorised; or
(f) participating in a decision on a matter in which the person has a conflict of interest.
(4) This section—

(a) has effect in addition to, and not in derogation from, any Act or law relating to the criminal or civil
liability of Councillors or members of delegated committees; and

(b) does not prevent the institution of any criminal or civil proceedings in respect of that liability.
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Section 124 Directing a member of Council staff
A Councillor must not intentionally direct, or seek to direct, a member of Council staff—

(a) in the exercise of a delegated power, or the performance of a delegated duty or function, of the
Council; or

(b) in the exercise of a power or the performance of a duty or function exercised or performed by the
member as an authorised officer under this Act or any other Act; or

(c) in the exercise of a power or the performance of a duty or function the member exercises or performs in
an office or position the member holds under this Act or any other Act; or

(d) in relation to advice provided to the Council or a delegated committee, including advice in a report to
the Council or delegated committee.

Penalty: 120 penalty units.

Standard 5 - Standards do not limit robust political debate

Nothing in these standards is intended to limit, restrict or detract from robust public debate in a
democracy.

Demonstrating Behaviours Consistent with Standard 5
Robust public debate does not include:

Undermining the reputation of fellow Councillors,
Council staff, the Council and the community
Breaching privacy and confidentiality principles

e Intentionally misleading others or misrepresenting
the Council

e  Bullying or harassment in any form, use of offensive
language or actions, aggressive or hostile behaviour

e Holding a grudge or actively trying to undermine or
discredit others

e Excluding or marginalising people

5 Dispute Resolution

Disputes between Councillors may occur from time to time. These might involve:

e A conflict where there may be a breakdown in communication, a misunderstanding, a disagreement
between Councillors, or strained working relationships; or

e A matter of perceived misconduct which could form the basis of a formal complaint of a breach of this
Code; or

e Anincident in which offence is taken, a difference in personalities, or a personal dislike between
parties.

In any of these situations, the parties are encouraged to try and resolve the dispute early and informally
through discussion and mediation.
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Councillors are expected to support and work collaboratively with fellow Councillors and where an
interpersonal dispute arises, Councillors are expected to work to resolve that dispute informally (before taking
formal action) for the good of Council and the community.

An informal dispute resolution process is set out in Appendix 1.

The Act sets out the formal procedures for addressing breaches of the Standards of Conduct, Serious
Misconduct and Gross Misconduct. Reference is made to these processes in Appendix 1.

6 Councillor Commitment to the Code of Conduct

As elected representatives of the community charged with decision making for Surf Coast Shire Council,
Councillors are expected to be committed to undertaking the duties and responsibilities of their office by:

e working together with their fellow councillors, in a respectful and constructive manner, to achieve the
goals and vision for the Shire and to be a successful and highly functional public authority

e recognising the importance of acting in accordance with the highest standards of governance

e complying with the Standards regarding their behaviour towards fellow Councillors, Council staff and
the community.

Councillors acknowledge that they have been elected by the community to a position of significant
responsibility with the expectation that they will act with integrity and professionalism.

Councillors agree to act in accordance with their obligations to the best of their skill and judgement, including:

o Demonstrating and complying with the behaviours set out in this Code in relation to the Values and
the Standards including behaviour in accordance with the spirit of the Standards;

e Acting in accordance with the principles of good governance, respectful conduct and the associated
obligations set out in the Code, and in legislation;

¢ Providing civic leadership and contributing effectively to the interests and advancement of Council
and its community including contributing to the strategic vision for Council and the community; and

e Upholding the public trust, in the office of Councillor, by refraining from any action or behaviour that
would bring Council into disrepute.

This Code will be reviewed in accordance with relevant legislative obligations. Additionally, Councillors will
review this Code annually to ensure it continues to meet community expectation.
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By signing below, each Councillor declares to their fellow Councillors, and to the community, that they have
read, understood and will abide by this Code to the best of their ability.

Councillor Signature Date Signed

Mayor, Cr Libby Stapleton

Deputy Mayor, Cr Liz Pattison

Cr Gary Allen

Cr Paul Barker

Cr Mike Bodsworth

Cr Kate Gazzard

Cr Rose Hodge

Cr Adrian Schonfelder

Cr Heather Wellington

Date of Adoption 16 February 2021 Document D21/23518
Page 17



\ Surf COAST

SHIRE We exist to help our community and environment to thrive

SCS-002 Councillor Code of Conduct

Appendix 1 - Informal Dispute Resolution Process

As set out in clause 5, interpersonal disputes between Councillors may arise in a variety of
circumstances. This process is to apply to those types of dispute.

This process provides all parties to a dispute with support and encouragement to resolve conflicts and
disputes in a manner that enables all Councillors to move forward and maintain effective working
relationships. This procedure is designed to minimise the cost and disruption to Council and individual
Councillors due to interpersonal disputes and to avoid negative impacts on the operation of Council.

First Stage of Informal Dispute Resolution - Discussion

Councillors are encouraged to raise their issue directly with their fellow Councillors in a respectful and
courteous manner, either in person or in writing, where they feel comfortable to do so.

Councillors are encouraged to recognise that:

e certain behaviours and communications may be perceived by others to be causing issues or offence
that may not have been intended;

e it can provide useful insight to reflect on their own behaviour or motivation and possible contribution
to the conflict, whether intended or not;

e avoiding the issue escalating and dealing with the conflict early is more likely to resolve the issue
before the dispute threatens the effective operation of Council.

It is useful to frame any issue from the Councillor's perspective, eg | felt disrespected when you said or
did (whatever action), rather than accusing another person of holding a particular position or taking a
negative action deliberately. Let the other Councillor know how you feel and ask for an explanation
rather than making any assumptions.

Second Stage of Informal Dispute Resolution - Mediation

Where a Councillor does not feel comfortable communicating directly with another Councillor, or where
a direct conversation between Councillors has not been successful in resolving the dispute, the second
stage of the process is to notify the Mayor of the dispute and the Mayor will request the CEO to arrange
for an independent mediation to occur by completing the Mediation Application Form in Appendix 3.

If the Mayor is involved in the dispute, the Deputy Mayor will assume the role of the Mayor in this
process. If both the Mayor and the Deputy Mayor are involved in the dispute, another Councillor can be
agreed by the Mayor and Deputy Mayor to fulfil the role for the purposes of this process.

Councillors are not obliged to engage in mediation and may decline to participate.

Where Councillors have agreed to participate, a qualified independent mediator will be sourced by the
CEO or their delegate from a reputable source, such as The Resolution Institute or the Municipal
Association of Victoria.

The mediation process will be run by the independent mediator. Details of the outcome of the process
will be confidential to the mediator and the Councillors involved, however, the parties are expected to
advise the Mayor whether or not the dispute has been resolved.

Council will not pay the costs of legal advice or representation for any Councillor in the informal dispute
resolution process. Parties to a dispute may seek their own legal or other advice at their own cost, if
they choose to do so. Parties are expected to maintain confidentiality concerning the dispute and the
process.
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The parties may not seek mediation for a second or further dispute in relation to the same subject
matter. Where this issue is in dispute, the Mayor may make this decision.

Informal Dispute Resolution does not Apply in these Circumstances
The following disputes are not covered by the informal dispute resolution process:

o Differences between Councillors in relation to policy or decision making, which are appropriately resolved
through discussion and voting in Council meetings;

e Complaints made against a Councillor or Councillors by a member or members of Council staff, or by any
other external person;

e Disclosures made about a Councillor under the Public Interest Disclosures Act 2012, which can only be
made to IBAC;

e Allegations of criminal misconduct - which will be immediately referred to Victoria Police or the
relevant integrity authority.

Formal Dispute Resolution Procedure

The informal dispute resolution procedure operates alongside, and does not replace, the formal dispute
resolution procedures outlined in the Act.

The formal dispute resolution procedure applies to misconduct, serious misconduct and gross
misconduct (all terms are defined in the Definitions section in Appendix 4).

Section 141 of the Act provides for an Internal Arbitration Process concerning a breach of the Standards
of Conduct set out in the Regulations and this Code.

Section 141 Internal arbitration process

(1) The internal arbitration process applies to any breach of the prescribed standards of conduct.
(2) The following applies to an internal arbitration process—
(a) any processes prescribed by the regulations, including any application process;

(b) the arbiter must ensure that parties involved in internal arbitration process are given an
opportunity to be heard by the arbiter;

(c) the arbiter must ensure that a Councillor who is a party to an internal arbitration process does not
have a right to representation unless the arbiter considers that representation is necessary to ensure
that the process is conducted fairly;

(d) any requirements prescribed by the regulations.

Further details of the Internal Arbitration Process are set out at section 142 and following provisions of
the Act.

Where an allegation of Serious Misconduct has been made, section 154 applies. Following sections
detail the process to be followed.
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154 Application to Councillor Conduct Panel

(1) A Councillor Conduct Panel may hear an application that alleges serious misconduct by a
Councillor.

(2) Subject to subsection (4), an application for a Councillor Conduct Panel to make a finding of
serious misconduct against a Councillor may be made by—

(a) the Council following a resolution of the Council to make an application to a Councillor Conduct
Panel under this subsection in respect of a Councillor's conduct; or

(b) a Councillor or a group of Councillors; or
(c) the Chief Municipal Inspector.

(3) An application under subsection (2) must be made within 12 months of the alleged serious
misconduct occurring.

(4) An application for a Councillor Conduct Panel to make a finding of serious misconduct against a
Councillor that alleges that the Councillor has failed to disclose a conflict of interest may only be
made by the Chief Municipal Inspector.

(5) An application made under this section must be given to the Principal Councillor Conduct
Registrar in the manner specified by the Principal Councillor Conduct Registrar in any guidelines
published under section 149(1)(n).

(6) An application made under this section must—
(a) specify the ground or grounds for the application; and
(b) set out—

(i) the circumstances, actions or inactions of the Councillor who is the subject of the application that
are alleged as constituting serious misconduct; and

(ii) the particulars of any evidence of those circumstances, actions or inactions of the Councillor that
are alleged as constituting the serious misconduct; and

(c) specify—

(i) any steps taken by Council to resolve the matter that is the subject of the application and the
reason why the matter was not resolved by the taking of those steps; or

(i) if the Council did not take any steps to resolve the matter that is the subject of the application, the
reason why the Council did not take any steps to resolve the matter.

(7) If an application is made under this section by the Council or a group of Councillors, the
application must state the name and address of the Councillor whom the Council or the group of
Councillors has appointed as representative of the Council or the group of Councillors.

Persons affected by the decision of a Councillor Conduct Panel may apply to VCAT for a review of that
decision.

VCAT also hears matters pertaining to Gross Misconduct pursuant to section 171 of the Act, as
referred by the Chief Municipal Inspector.
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Section 171 Application to VCAT on grounds of gross misconduct

(1) VCAT may hear an application made by the Chief Municipal Inspector that alleges gross
misconduct by a Councillor.

(2) An application made under subsection (1) may only be made by the Chief Municipal Inspector.

(3) The applicant and respondent are parties to a proceeding commenced in VCAT under this
section.

Further details of these processes are set out in the Act.
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Appendix 2 - Dispute Resolution Procedure Flowchart
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Appendix 3 — Mediation Application Form
Applicant’s Name:
Name/s of other party/s to the dispute:

Notification of an Interpersonal Dispute - please provide details of the subject matter of the dispute:

Please provide details as to whether a discussion has or has not taken place with the other party/s and why
the matter should now be referred to independent mediation.

Please provide details of any period when you are unavailable to attend a mediation for the period of 4 weeks
following lodging this application:

Date:

Signature:
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Appendix 4 - Definitions

Chief Executive Officer

The Chief Executive Officer of Council of the Surf Coast Shire
Council.

Chief Municipal Inspector

The Chief Municipal Inspector is responsible for investigating and
prosecuting possible breaches and offences under the Local
Government Act 2020, investigating allegations of Councillor
misconduct, serious misconduct and gross misconduct, making an
application for a Councillor Conduct Panel to make a finding of
serious misconduct against a Councillor and making an application
to the Victorian Civil and Administrative Tribunal for a finding of
gross misconduct by a Councillor.

Conflict of Interest

A Councillor has a:

general conflict of interest in a matter if an impartial, fair-minded
person would consider that the person's private interests could result
in that person acting in a manner that is contrary to their public duty.

material conflict of interest in respect of a matter if an affected
person would gain a benefit or suffer a loss depending on the
outcome of the matter

Councillor

All references to ‘Councillor’ include the Mayor, Deputy Mayor and
elected members of Surf Coast Shire Council.

Councillor Conduct Officer

The person appointed by the Chief Executive Officer under Section
150 of the Local Government Act 2020 to:

e Assist the Council in the implementation of, and conduct of, the
internal arbitration process of a Council;

o Assist the Principal Councillor Conduct Registrar to perform the
functions specified in Section 149(1); and

o Assist the Principal Councillor Conduct Registrar in relation to
any request for information under Section 149(3).

Councillor Conduct Panel

A panel established under the Local Government Act 2020 to hear
applications and make findings of alleged serious misconduct by a
Councillor.

Gross Misconduct

Behaviour that demonstrates that a Councillor:

e Is not of good character; or

e |s otherwise not a fit and proper person to hold the office of
Councillor, including behaviour that is sexual harassment and
that is of an egregious nature.

Misconduct

Any breach by a Councillor of the prescribed Standards of Conduct
included in the Councillor Code of Conduct;
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Principal Councillor The person appointed by the Secretary under Section 148 of the
Local Government Act to receive applications for the establishment

Conduct Regist
onduct Registrar of Councillor Conduct Panels.

Serious Misconduct Serious misconduct means any of the following:

e The failure by a Councillor to comply with the Council's internal
arbitration process; or

e The failure by a Councillor to comply with a direction given to the
Councillor by an arbiter; or

e The failure of a Councillor to attend a Councillor Conduct Panel;

e The failure of a Councillor to comply with a direction of a
Councillor Conduct Panel; or

e Continued or repeated misconduct by a Councillor after a finding
of misconduct; or

e Bullying by a Councillor of another Councillor or a member of
Council staff; or

e Conduct by a Councillor that is conduct of the type that is sexual
harassment of a Councillor or a member of Council staff; or

e The disclosure by a Councillor of information the Councillor
knows, or should reasonably know, is confidential information; or

e Conduct by a Councillor that contravenes the requirement that a
Councillor must not direct, or seek to direct, a member of Council
staff; or

e The failure by a Councillor to disclose a conflict of interest and to
exclude themselves from the decision making process when
required to do so in accordance with this Act.

The Act All references to the Act are to the Local Government Act 2020.
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